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JURISDICTION OF ARBITRATOR 

Article 17, Grievance Procedure, Section 17.04, Pro cedures, 

of the 2003-2006 Collective Bargaining Agreement (J oint Exhibit 

#1) between Metropolitan Council (hereinafter refer red to as the 



"Metropolitan Council", "Council", or "Employer") a nd 

International Association of Machinists and Aerospa ce Workers, 

District Lodge No. 77 (hereinafter referred to as t he "Union") 

provides for an appeal to arbitration of properly p rocessed 

grievances. 

The Arbitrator, Richard John Miller, was selected b y the 

Employer and the Union (collectively referred to as  the 

"Parties") from a panel submitted by the Minnesota Bureau of 

Mediation Services ("BMS"). A hearing in the matter  convened on 

February 9 and March 23, 2006, at 9:00 a.m. at the BMS Offices, 

1380 Energy Lane, Suite 2, St. Paul, Minnesota. The  hearing was 

tape recorded with the Arbitrator retaining the tap es for his 

records. The Parties were afforded full opportunity  to present 

evidence and arguments in support of their respecti ve positions. 

The Parties filed post hearing briefs which were re ceived by the 

Arbitrator on April 17, 2006, after which the recor d was 

considered closed. 

The Parties agreed that the grievance was properly before 

the Arbitrator for decision. 

ISSUES AS STIPULATED TO BY THE PARTIES 

Did the Employer violate the terms of its May 16, 2 005 

Return to Work Last Chance Agreement with the Union  and Grievant  

Mark Johnson when it terminated the Grievant on Aug ust 27, 2005? 



STATEMENT OF THE FACTS 

The Employer manages the Twin Cities metropolitan a rea 

wastewater treatment and mass transportation system s. The 

Grievant, Mark Johnson, is employed as a Machinist by 

Metropolitan Council, Environmental Services, which  encompasses 

the wastewater treatment metro plant, 2400 Childs R oad, St. Paul, 

Minnesota. 

The Grievant has an extensive history of misconduct  which 

has resulted in the following disciplinary action: 

1.  On March 14, 2000, a documented coaching/counseling  
session occurred for the Grievant's attendance and 
behavioral problems. This was summarized in a memor andum 
from the Office of Diversity. Jim Schmidt, Maintena nce 
Manager, had received reports from the General Lead s and 
Lead Machinists of the Grievant's intimidating and 
challenging behavior in the workplace. The Grievant  was 
informed in writing that interacting with co-worker s in an 
intimidating, impatient and challenging manner was 
unacceptable. (Employer Exhibit #23). The Grievant 
testified that he was on notice of the Council's 
expectations of his behavior in the workplace. 

2.  On June 14, 2004, the Grievant was issued a letter from 
Jim Schmidt summarizing management's concerns regar ding his 
performance and attendance problems. (Employer Exhi bit 
#24). 

3.  On September 20, 2004, the Grievant was issued a fo rmal 
written reprimand for falsifying a document in an a ttempt 
to justify an unauthorized absence from work. 
(Employer Exhibit #25). The Grievant tore away the dates 
from a Firestone Tire & Service Center receipt in a n 
effort to claim he was at Firestone on a date that he was 
absent from work. (Employer Exhibit  #26). Despite t he 
fact that Council Policy provides for immediate dis charge 



for falsification, the Council provided the Grievan t with 
another chance for this admitted serious offense.    

4.  On December 2, 2004, the Grievant was placed on a o ne 
day decision making leave for falsifying informatio n when 
entering his time on the time clock and submitting false 
medical information. A decision making leave is the  final 
stage of discipline before discharge. The Grievant was 
speci f ica l ly  in formed that  "any fur ther  lapses in  
performance or violation of Council policy, irrespe ctive of 
its nature or severity, within 18 months of this ac tion, 
will result in further discipline, up to and includ ing 
termination of your employment." (Employer Exhibit #27). 

5.  After the Grievant's decision making leave, he 
indicated that he wanted to return to work. Therefo re, on 
December 6, 2004, the Council, Union and Grievant a greed to 
a Return to Work Last Chance Agreement. The terms i ncluded 
the use of annual leave and conditions regarding 
attendance. The Agreement also provided "these cond itions 
shall not operate to restrict the Council's authori ty to 
discipline up to and including discharge Mr. Johnso n 
for any reason not mentioned, if that reason would have 
been a proper reason for his discipline or discharg e." 
(Employer Exhibit #28). The Grievant was specifical ly 
placed on notice of the expectations he would have to meet 
in order to maintain his employment with the Counci l. The 
Grievant testified that he understood that he was g iven 
another chance with this Last Chance Agreement, and  he 
needed to be careful and not engage in future misco nduct. 
 
6.   On April 28, 2005, the Grievant was issued a notic e of      
the Council's intent to terminate his employment ba sed on 
the loss of his CDL license (Employer Exhibit #31),  his 
failure to notify the Council of the loss of his li cense and 
his overall record of employment. (Employer Exhibit  #29). 
The notice of intent to terminate reiterated the fa ct that 
the Grievant was on a Last Chance Agreement at the time of 
the loss of his CDL. Id. The Grievant testified tha t he 
understood this was serious. William G. Moore, Gene ral 
Manager, met with the Union and the Grievant in a p re-
termination meeting. Mr. Moore concluded that despi te the 
fact that the Council  had grounds to terminate the 
Grievant's employment, the Grievant would be given one more 
chance.  



7.  In lieu of terminating the Grievant's employmen t, on May 
16, 2005, the Employer, Grievant and Union agreed t o a 
second Return to Work Last Chance Agreement. (Emplo yer 
Exhibit #30). The conditions agreed to included use  of 
annual leave and conditions regarding attendance. T he 
Agreement also provided the following notice: 

6. Mr. Johnson will be on notice that any future 
conduct, performance or attendance problem will res ult 
in future discipline up to and including terminatio n of 
employment. 

Id. During the May 16, 2005 meeting regarding the L ast 
Chance Agreement, Mr. Moore was clear with the Grie vant that 
any other violation of Council policy or problem wo uld 
result in his termination. The Grievant did not cla im he did 
not understand this. The Grievant admitted that he 
understood that he was being given one more chance and that 
any violation of Council Policies would constitute grounds 
for his discharge. 

The Parties stipulated that the Grievant's co-worke rs, 

fellow Bargaining Unit Members, who testified on be half of the 

Council would be referred to as Employee #1 through  #6 in the 

Arbitrator's decision based on the order in which t hey appeared 

before the Arbitrator. 

     On July 13, 2005, Bargaining Unit Employee #1,  one of the  

Grievant’s co-worker, filed a written complaint aga inst the  

Grievant for driving a motorized cart at him, attem pting to hit  

him with the lunchroom door, bumping and pushing hi m and the  

Grievant's unsafe driving habits. (Employer Exhibit  #20). 

     The Metropolitan Council utilized the services  of  

independent investigator Michael Atkinson to invest igate the  



complaint. Mr. Atkinson has more than 35 years of e xperience  

conducting investigations. He has conducted more th an 30  

employment investigations for the Hennepin County A ttorney's 

 

Office on issues related to harassment and workplac e behavior. 

He has taught courses related to investigation, int errogation, 

interview techniques and report writing for the BCA  and 

Metropolitan State University. He was asked by the Council to 

conduct a fair and thorough investigation, and the Council did 

not have a preconceived notion of the outcome of th e 

investigation. 

The Grievant was placed on a paid administrative le ave 

pending the outcome of the investigation. The inves tigation 

consisted of tape-recorded and transcribed intervie ws of Employee 

#1, in addition to nine other employees who work at  Metropolitan 

Council Environmental Services. (Employer Exhibits #3-10 and 

#12-13). The Grievant was interviewed in the presen ce of Union 

Steward William Picha. (Employer Exhibit #11). Mr. Atkinson 

also inspected the locker room and the lunchroom do or as part of 

the investigation and had photographs taken of thes e areas in the 

Plant. (Employer Exhibits #14-19). 

Mr. Atkinson concluded that the evidence gathered d uring the 

course of the investigation substantiated that the Grievant's 



behavior created workplace safety issues, it was la rgely 

intentional, and it could incite physical altercati ons between him 

and other employees. (Employer Exhibits #1-2). Mr. Atkinson 

specifically concluded from his investigation that the Grievant 

engaged in the following behavior: 

• The Grievant attempted to hit Employee #1 with the 
lunchroom door by stiff-arming the door at him and just 
missing his head in mid July 2005. 

• The Grievant drove a motorized cart at Employee #1 in 

early July 2005, and the cart brushed Employee #1's  pant 
leg. 

• The Grievant bumped into Employee #1 with his shoul der, 

elbow and bags he was carrying. 

• The Grievant tripped and pinched Employee #3. 

• In the locker room, the Grievant placed his naked 

******** and ******** within approximately 6-20 inc hes of 
Employee #2's face. The Grievant laughed when he di d 
this and made comments to Employee #2 such as, "com e on 
back," "I've got something for you." 

• The Grievant drove his vehicle in an unsafe manner on the 

entrance road to the plant. 

(Employer Exhibits #1-2). Mr. Moore reviewed the in vestigation 

materials and considered the evidence regarding the  Grievant's 

conduct. Mr. Moore consulted with representatives f rom Human 

Resources and the Office of Diversity in addition t o key managers 

from Environmental Services. A unanimous decision w as reached to 



issue the Grievant a notice of the Council's intent  to terminate 

his employment on August 19, 2005, based on intimid ating and 

inappropriate behavior in violation of Council poli cies 4-6-1, 

Workplace Violence Prevention, and 4-9 Safety and H ealth, a 

violation of the 2005 Last Chance Agreement and his  history of 

unacceptable conduct. (Joint Exhibit #2; Employer E xhibits 

#21-22.) After providing the Union and the Grievant  with an 

opportunity in a pre-termination meeting on August 23, 2005, to 

further respond to the allegations, the Council ter minated the 

Grievant's employment effective August 27, 2005. (J oint Exhibit 

#3).             

 On August 29, 2005, Union Directing Business Repre sentative 

Gary Schmidt, on behalf of the Grievant, filed a wr itten 

grievance protesting the Grievant's termination. (J oint Exhibit 

#4). The grievance was denied by Mr. Moore on Octob er 3, 2005. 

(Joint Exhibit #5). Gary Schmidt informed Mr. Moore  by letter 

dated October 6, 2005, that the Union wanted to adv ance the 

grievance to arbitration, the next step in the cont ractual 

grievance procedure. (Joint Exhibit #6). The grieva nce was then 

processed to arbitration. (Joint Exhibits #7- 8). 

UNION POSITION 

The Employer violated the Contract when it discharg ed the 

Grievant without just cause. The Grievant's discipl ine was too  



severe. "Willful misconduct" of an employee means m ore than mere 

negligence. The Grievant did not willfully, deliber ately, or 

with any evil design or wrongful intent violate the  Employer's 

policies, procedures or violate the Grievant's Last  Chance 

Agreement in an attempt to cause physical harm to o thers or to 

demonstrate intimidating or unacceptable behavior t oward his 

fellow employees. The Grievant did not attempt to d iscredit, 

humiliate, or purposely harm a co-worker. He never deliberately 

attempted to injure or place a co-worker in harm's way or make 

their environment one of a hostile nature. 

The Employer has greatly exaggerated the facts, and  the 

witnesses have speculated on an unfounded environme nt that would 

exist with the return of the Grievant. The issue no w and only 

now has completely and fully been addressed. All pa rties now 

know what has happened. The alleged acts committed by the 

Grievant were unintentional and/or a form of camara derie within 

the work group. 

The elevating to a discharge should have never take n place 

if all parties and witnesses had openly informed ea ch other of 

the unwelcome situations that were taking place. In stead of 

correcting the situation at an earlier time, the Em ployer chose 

to investigate instead of educate, and now the Grie vant suffers 



the loss of his employment. Although several issues  arose in the  

work career of the Grievant, he was either cleared of any  

wrongdoing or was disciplined in some fashion. The Grievant  

should not be disciplined again for the same infrac tions, which  

is the intent of the Employer, by raising his misco nduct again in  

this proceeding. The prior discipline imposed upon the Grievant   

should not be a factor in the outcome of whether th ere was just  

cause to terminate the Grievant.   

     The Union, therefore, submits that on the basi s of the entire  

evidence in this case, the Union's position should be fully  

sustained; the Employer found guilty of a Collectiv e Bargaining  

Agreement violation, and that the settlement reques ted be awarded  

in favor of the Union.                                       

EMPLOYER POSITION                                                                                                             

     This is one of the most important grievance arbitrat ion  

proceedings in the history of the Metropolitan Coun cil  

Environmental Services. It is one of the worst case s of egregious  

employee misconduct by an employee with a lengthy d iscipline  



record. The Grievant has engaged in intimidating, i nappropriate  

and unsafe behavior in the workplace in violation o f Council  

Policies 4-6-1 and 4-9. The Grievant's violation of  the Policies  

constitute grounds for his discharge based on the t erms of the  

2005 Last Chance Agreement.  Any violation of Counc il Policy  

subsequent to the 2005 Last Chance Agreement consti tute grounds for the  

Grievant's discharge. The conduct exhibited by the Grievant cannot be  

tolerated, and the Council should not be required t o continue to employ  

him as a Machinist. The Grievant's conduct was so e gregious that his  

discharge from employment at the Council must be up held. The  

Grievant's co-workers remain fearful of the Grievan t and afraid of  

retaliation from him. The Council has an obligation  to address 

such behavior. There is no room in the Council's wo rkforce for the  

intimidating, harassing and unsafe behavior demonst rated by the  

Gri evant.                                                                    

     No amount of progressive discipline has been s uccessful with the  

Grievant. Most employers would not have given an em ployee as many  

chances as the Council has provided to the Grievant . The totality of  



the Grievant's conduct including the egregiousness of his actions, his  

violation of the 2005 Last Chance Agreement and his  extensive record of  

discipline justify his termination from employment.  There is absence in  

the record any reason justifying a further last cha nce for the  

Grievant. Thus, the termination of the Grievant sho uld be upheld by  

the Arbitrator.   

     For all of the foregoing reasons, the Council requests that the  

Arbitrator find there was just cause for the discha rge of the Grievant  

and deny the grievance in its entirety.   

ANALYSIS OF THE EVIDENCE                                                                                                                                 

     The record establishes that the Grievant is th e recipient of  

two Return to Work Last Chance Agreements. The firs t Last Chance  

Agreement was entered into by the Grievant, Union a nd Council on  

December 6, 2004, due to his falsification of a doc ument in an  

attempt to justify an unauthorized absence from wor k and his  

ongoing attendance problems. The Agreement provided  the Council  

with the authority to discipline the Grievant up to  and including  

discharge for any future misconduct. 



The Grievant committed misconduct by the loss of hi s CDL in the 

spring of 2005, and failure to notify the Council o f the suspension 

of his CDL. This led the Council to issue the Griev ant a notice 

of intent to terminate his employment on April 28, 2005. The Employer, 

however, decided to give the Grievant another chanc e by agreeing 

with the Grievant and Union to a second Return to W ork Last Chance 

Agreement on May 16, 2005. The 2005 Last Chance Agr eement placed the 

Grievant "...on notice that any future conduct, per formance or 

attendance problem will result in future discipline  up to and including 

termination of employment." (Employer Exhibit #30).  This provided the 

Grievant with another opportunity to retain his emp loyment with 

the Council. 

One goal of a last chance agreement is to rehabilit ate an 

employee, an arrangement which is in the interest o f the union and 

employer as well as the employee. The last chance a greement 

provides an opportunity for the union to save a job  for a 

member and the employer may be able to keep an empl oyee who has 

special skills and could not be easily replaced. A successful 

last chance agreement is one whose shock value will  

sufficiently rehabilitate the errant employee.   

Article 13, Disciplinary Procedures, Section 13.01,  Right  

to Discipline, of the Collective Bargaining Agreeme nt states  

that "[t]he Employer shall have the right to impose   

disciplinary actions on employees for just cause." Section  



13.02, Disciplinary Actions, provide that "[d]iscip linary  

actions by the Employer shall include only the foll owing: Oral  

Reminder, Written Reminder, Decision-Making Leave, Crisis  

Suspension, and Discharge." An employee's discharge  under a  

last chance agreement has a narrower scope of revie w by the  

arbitrator than under a normal just or proper cause  discharge  

because the employee has already been discharged an d, by  

agreement of the parties, is given a second opportu nity to  

prove that the original discharge was not warranted .   

The Arbitrator is bound by the specific terms and  

conditions set forth by the Grievant, Union and Emp loyer as  

contained in the 2005 Last Chance Agreement. The Ar bitrator  

cannot venture outside the terms and conditions of the 2005  

Last Chance Agreement to apply the "law of the shop " as would  

be a valid consideration in a normal just cause dis charge under  

Article 13 of the Collective Bargaining Agreement. Tootsie  

Roll Industries v. Local Union 1, 832 F.2d 81 (7th Cir. Ct.,  

1987); Independent Steel Workers Alliance and Keyst one Steel &  

Wire Company, 88-1CCH ARB 8273 (1988); Northwest Airlines v.  

International Ass'n., 894 F.2d 998 (8th Cir. 1990). 

The Employer has an obligation to provide employees  with 

a safe work environment free of violence in additio n to the 

requirements of Minn. Stat. Section 15.86 mandating  a goal of  

zero tolerance of violence in the workplace. Conseq uently, the 

Metropolitan Council has adopted policies relative to violence 

and safety in the workplace as follows: 



Policy 4-6-1, Workplace Violence Prevention 

It is the policy of the Metropolitan Council to min imize or 
eliminate foreseeable threats or acts of violence t o which 
any employee may be subjected. Incidents of work re lated 
threats or acts of violence will be treated serious ly, 
promptly investigated and acted upon. 

* * * 

Violence is defined as the abusive or unjust exerci se of 
power, intimidation, harassment and/or the threaten ing or 
actual use of force which results in or has a reaso nable 
likelihood of causing hurt, fear, injury, suffering  or 
death.   

(Employer Exhibit #21).   

         Policy 4-9 Safety and Health                           

The Metropolitan Council is committed to protecting      
the safety and health of employees……  The staff are  
expected to identify and follow sound risk control 
principles.    

Employer Exhibit #22).  Thus, the lingering issue b efore the 

Arbitrator is whether the Grievant violated the ter ms and 

conditions of the 2005 Last Chance Agreement by eng aging in 

inappropriate, intimidating, harassing and unsafe b ehavior in the 

workplace toward his co-workers in violation of Cou ncil Policies 

4-6-1 and 4-9.           

 The assessment of the credibility of witnesses is important 

to the outcome of this case. Central to this case l ies the widely 

differing versions of what exactly transpired betwe en the 

Grievant and his co-workers, who testified against the Grievant. 

The Grievant claims that all of the co-workers who testified 



against him were liars. As a result, it will be nec essary for the 

Arbitrator to evaluate witness testimony for credib ility, 

carefully weighing both intrinsic validity and exte rnal 

probability. Witnesses are capable of deceit, disto rtion, and 

even trying to fashion events in order to put their  best foot 

forward. The Arbitrator must carefully evaluate the  testimony and 

evidence in this case in establishing what in fact happened, if 

anything, between the Grievant and his co-workers i n the 

workplace in 2005.  Employee #1 alleges that the Gr ievant 

attempted to hit him with the lunchroom door by sti ff-arming the 

door at him and just missing his head in mid-July 2 005.  The 

lunchroom door at the Metropolitan Council Environm ental Services 

plant is a steel fire proof door weighing 100 to 12 0 pounds with 

a 24 inch by 36 inch glass window. The door opens o ut into the 

plant hallway and is surrounded by other doors.  (E mployer 

Exhibits #14, 19).          

 In mid-July 2005, Employee #1 alleges that he was walking 

into the lunchroom from the hallway. As he was reac hing for the  

pull handle on the door, he saw the Grievant on the  other side of 

the door and the two established eye contact throug h the glass 

window. Employee #1 stated the Grievant "stiff arme d" the door 

and the door opened fast with a blur. Employee #1 b elieved he was 

lucky to get his head out of the way of the door an d escape 



injury from the door. If the door had hit his head,  it would have 

cut his head open.  Employee #1 believed the Grieva nt's actions 

of stiff arming the lunchroom door were intentional  based on the 

fact that Employee #1 and the Grievant had eye cont act with one 

another and the Grievant knew Employee #1 was on th e other side 

of the door.  Employee #1 testified that there is n o way this 

could have been an accident.        

 The Grievant acknowledged that attempting to hit a  co-worker with 

the lunchroom door would constitute a serious offen se, it could be 

threatening, someone could be injured and it would be wrong. The 

Union argued that there are two doors to the lunchr oom and they 

are not labeled "in" or "out." The Union also focus ed on the location 

of the lunchroom door in relation to the location o f the shop door, 

which do not align with each other. The Grievant te stified that on 

one occasion he may have opened the door too quickl y, and a near miss 

with another employee did in fact happen. The Griev ant claims that he 

delivered an apology to that employee (which was no t identified by the 

Grievant), and the situation did not surface again.  The Grievant 

testified that when employees leave from inside the  lunchroom, 

including himself, they have left the lunchroom wit h their hands full 

of items, and do open the lunchroom door with their  foot, elbow or 

possibly by backing into the door. In those cases t he Grievant claims 

that the possibility could exist of opening the doo r into a co-worker. 



The Grievant's arguments do not negate Employee #1' s unequivocal 

testimony that he and the Grievant had eye contact with one another 

and the Grievant knew Employee #1 was on the other side of the door. 

Furthermore, there is no evidence that the claimed apology by the 

Grievant to an unnamed co-worker involved the incid ent with 

Employee #1. This was not an accident caused by the  Grievant 

having his hands full of items forcing him to kick open the door 

with his foot, elbow or backing into the door. The Grievant's 

actions also are not attributable to the labeling o r location 

of the lunchroom door. 

The Grievant's actions in this regard constitute vi olations 

of Council Policies 4-6-1 and 4-9. 

Employee #1 also alleges that the Grievant intentio nally 

drove a motorized cart at him, and the cart brushed  Employee #1's 

pant leg. Specifically, in early July 2005, Employe e #1 alleges 

that he was standing at the tool crib window talkin g to Employee 

#4, and the Grievant was nearby on his three wheel Cushman cart 

which weighs approximately 1,000 pounds. Employee # 1 heard the 

engine "rev" as the Grievant pushed the throttle on  the Cushman 

cart. The Grievant drove the cart toward Employee # 1, did a "u" 

turn right by him and Employee #1 felt the cart bru sh his pant 

leg. Employee #1 believed the Grievant's actions we re 

intentional based on the fact that there was suffic ient room for 



the Grievant to turn the cart around without coming  so close to 

Employee #1. Employee #1 believed that his leg woul d have been 

broken had the Grievant hit him with the cart. 

The Grievant testified that he did not intentionall y brush 

 

the pant leg of Employee #1. The Grievant stated th at the tool 

 

crib area is a small area in which employees drive their carts up 

to and return tools. This area is confined space wh ich makes it 

very difficult to pass other employees without gett ing close to 

them. 

There is not enough substantial evidence one way or  another 

to prove that the Grievant intentionally brushed th e pant leg of 

Employee #1 while driving his cart. It could have s imply been an 

accident. 

Employee #1 further alleges that the Grievant bumpe d him 

with his shoulder, elbow and bags on a daily basis within the 

last two years. This occurred by the tool crib wind ow, in the 

hallway by the time clock, while he was walking thr ough the shop 

and during break in the lunchroom. 

Employee #1 believed the Grievant's actions were in tentional 

and not accidental because the aisles in the shop a nd the plant 

areas where the Grievant bumped are sufficiently wi de so that the 

Grievant's physical contact with Employee #1 was no t necessary. 



Employee #1 believes that the Grievant went out of his way to 

have contact with him and bump into him. Employee # 1 also 

testified that the Grievant is a muscular, physical ly fit person 

who lifts weights and is not clumsy on his feet. 

The Grievant testified that bumping a co-worker wou ld be 

inappropriate if it was done intentionally or in a malicious way.  

 

The Grievant admitted bumping into Employee #1 but claimed this  

was accidental. 

The facts do not support the Grievant's claim that this was 

an accident. The Grievant never said "excuse me," " pardon me" or 

apologized to Employee #1 as one would expect an em ployee to do 

if he accidentally bumped into a co-worker. Moreove r, the 

Grievant's admitted pattern of giving co-workers a "shot with his 

elbow," giving co-workers a "shot with his shoulder ," "stepping 

on their steps," "kicking the bottom of their steps ," "putting a 

leg out," pinching and tripping co-workers (Employe r Exhibit #11, 

p. 9) was merely an extension of purposely bumping into Employee 

#1. 

The Grievant admitted that he engaged in this behav ior 

intentionally on a daily basis with his co-workers and that 

someone could stumble, fall or be injured, but the Grievant 

characterized this as "horseplay." (Employer Exhibi t #11).  



Conduct which could result in injury is not "horsep lay." 

This conduct is not typical among all employees. Th e Grievant's 

admissions that he has engaged in this conduct cons titute 

admissions of violation of Council Policies 4-6-1 a nd 4-9. 
 

Employee #2 testified that on more than 20 occasion s, the 

 

Grievant placed his naked ******** and ******** app roximately 6- 

 
20 inches from Employee #2's face. This occurred in  2005 and as 

recently as July 2005. Employee #2 felt bullied and  harassed. 

He tried to avoid the Grievant and his harassing ac tions in the 

locker room by waiting for five to ten minutes befo re going into 

the locker room. He did not observe any other emplo yees engage 

in similar conduct or do what the Grievant did to h im. He was a 

probationary employee until approximately June 2005  and did not 

make a complaint because he did not want to "start trouble as the 

new guy." 

Employee #2 testified that he is positive the Griev ant was 

intentionally placing his naked ******** and ****** ** near his 

face. The Grievant angled his naked ******** toward  Employee #2. 

Employee #2 told the Grievant at least ten times to  stop. He 

said, "knock it off," "move over," "give me more sp ace," and 

"that's enough of that." The Grievant did not stop,  his actions 

continued and he laughed when Employee #2 told him to stop. The 



Grievant also made taunting comments to him such as  "where have 

you been," "come on back," and "I've been waiting f or you." 

Employee #3 testified that over the course of a num ber of 

weeks during the summer of 2005, he saw the Grievan t "back into" 

Employee #2's face, and the Grievant's naked ****** ** and 

******** were within six to eight inches of Employe e #2's face. 

 

Employee #3 heard Employee #2 tell the Grievant "st op it" and ask  

 

the Grievant "what's wrong with you?" Employee #3 s tated that 

the Grievant taunted Employee #2, he laughed in res ponse to 

Employee #2's statements and made comments like "I' ve been 

waiting for you" or "I've got something for you." T he Grievant 

waited for Employee #2 in the locker room and Emplo yee #3 

believed the Grievant's actions were intentional. E mployee #3 

has not observed any other employee engage in simil ar conduct. 

(Employer Exhibit #4, pp. 9-11). 

The Grievant denied engaging in this conduct. He te stified 

that on only one occasion, Employee #2 told him tha t his **** was 

in Employee #2's face and the Grievant said he was sorry. The 

Grievant pointed out that when twenty to fifty male  employees 

interact while undressing for a shower or return to  dress from 

the shower, uncomfortable situations could take pla ce like 

putting your **** and ******** near a co-worker. Th e Grievant 



claims that to alleviate this unpleasant situation of having to 

shower and dress near other co-workers in tight qua rters, joking 

and playful discussion sometimes takes place. The G rievant, 

however, stated that when this uncomfortable situat ion was 

addressed to him, he made a conscious effort to saf eguard against 

a recurrence. 
 

Contrary to the Grievant's claim, the evidence prov es that  

the Grievant intentionally placed his naked ******* * and ******** 

near Employee #2's face on multiple occasions. The Grievant had 

amble space to avoid this interaction with Employee  #2. He had 

five 12 inch wide lockers providing him with five f eet of space in 

which to maneuver and dress. The Grievant did not a vail himself 

of that opportunity.          

 This was intentional conduct on the Grievant's par t, and not 

inadvertent, due to the taunting comments the Griev ant made to 

Employee #2 and the number of times it occurred. Th e Grievant's 

angling of his ******** toward Employee #2, the Gri evant's 

comments to him and the fact the Grievant continued  to engage 

in this behavior after he told him to stop on sever al occasions 

is convincing evidence that the Grievant was doing this 

intentionally to Employee #2. 

Employee #2 was rightfully embarrassed by the Griev ant's 

actions. Common sense would dictate that if a locke r room 



presents close quarters, a co-worker would stand, s it, move or 

wait when appropriate to show respect to a fellow c o-worker. The 

Grievant instead displayed his ******** and ******* * in the 

locker room to intimidate, embarrass and exercise c ontrol over 

Employee #2. 

Employee #2 had a justifiable reason to not report this 

conduct himself because, as a probationary employee , he was 

unsure how complaining about another employee would  be viewed by  

 
co-workers.   
 
     The Grievant's actions in the locker room cons titute  
 
violations of Council Policies 4-6-1 and 4-9. 

Employee #1 testified that the Grievant frequently drove 60 

to 70 mph on the entrance road to the Plant despite  the posted 

speed limit of 40 mph. The Grievant swerved in fron t of Employee 

#1 and his wife and cut them off as they were drivi ng, and he 

feared for her safety. 

Employee #1's testimony is also similar to Employee  #3's 

observations of the Grievant's driving. Employee #3  testified 

that in the summer of 2005, he was driving a Cushma n cart on a 

Plant road and the Grievant was driving a truck on the same road. 

The two had eye contact and the Grievant almost ran  him off the 

road. Employee #3 believed this conduct was intenti onal on the 



Grievant's part because he was laughing as he veere d toward 

Employee #3. 

While it is true that the Grievant's driving record  includes 

the April 2005 suspension of his license for five c itations of 

speeding, illegal change of course and following to o close over a 

24 month period, this is not substantial proof that  the Grievant 

intentionally cutoff Employee #1 or intentionally r an Employee #3 

off the road. There in not sufficient evidence to s upport a 

finding that the Grievant's acts were intentional i n these 

regards. 

The criteria in which to judge the discharge of the  Grievant 

under the 2005 Last Chance Agreement is simply whet her the 

Grievant violated the terms and conditions of said Agreement. 

The Grievant, who agreed to be bound by the 2005 La st Chance 

Agreement, acknowledged that the Council was giving  him one more 

chance to retain his employment based on that Agree ment. The 

Grievant understood the language contained in the 2 005 Last 

Chance Agreement that "...any future conduct, perfo rmance or 

attendance problems..." applied to any Council Poli cy, including 

safety policies, and he testified specifically that  any violation 

of Council Policy subsequent to the 2005 Last Chanc e Agreement 

constituted grounds for the termination of his empl oyment. Thus, 



the Grievant acknowledges that he is not to be judg ed by the same 

just cause standard as other employees who may comm it performance 

or attendance problems and given whatever leniency might have 

been given to other employees. The Grievant is requ ired to 

"strictly toe the line" and if discharged, can only  challenge 

whether the Employer acted in an improper manner. T hus, the 

Employer's actions in applying the terms and condit ions of the 

2005 Last Chance Agreement cannot be arbitrary, cap ricious or 

discriminatory. In other words, the Employer's acti ons must be 

fair and equitable as applied to the terms and cond itions of the 

 

2005 Last Chance Agreement. The evidence establishe s that the  

 

Grievant engaged in attempting to hit Employee #1 w ith the  

 

lunchroom door by stiff-arming the door at him and just missing  

 

his head in mid-July 2005. The Grievant is also gui lty of bumping  

 

into Employee #1 with his shoulder, elbow and bags he was  

 

carrying. He also tripped, elbowed, pinched and bum ped other co- 

 

workers. In the locker room, the Grievant placed hi s naked  

 

******** and ******** within approximately 6-20 inc hes of  

 

Employee #2's face. The Grievant laughed when he di d this and  

 

made demeaning comments to Employee #2. 



The overwhelming evidence proves that the Grievant engaged 

in inappropriate, intimidating, unsafe and harassin g behavior in 

the workplace that could have resulted in employee injuries. He 

bullied and victimized co-workers. This conduct on the part of 

the Grievant violates Council Policies 4-6-1 and 4- 9. His 

conduct violated the 2005 Last Chance Agreement whi ch prohibited 

him from any future conduct including performance p roblems. 

The Grievant has an extensive history of misconduct  which 

has resulted in disciplinary action. The Grievant c laimed that 

Mr. Moore told him at the May 16, 2005 meeting, whi ch ultimately 

resulted in the formulation of the 2005 Last Chance  Agreement, 

that he had a "clean slate" with regard to his prev ious 

disciplines. Administrative Manager Lynn Schneider was present at  

the meeting and she testified unequivocally that Mr . Moore did  

not say the Grievant had a clean slate. The Grievan t's March 14,  

2000 documented coaching/counseling session referen ces the fact  

that as of that date, the Grievant was "starting wi th a clean  

slate." (Employer Exhibit #23). As a result, the Co uncil has not  

submitted into evidence any testimony or exhibits r elative to the  

Grievant's employment history prior to March 14, 20 00.  

The Grievant's current misconduct and his extensive  record 

of discipline demonstrate that he is not remediable . The Council 



has provided the Grievant with several opportunitie s to "change 

his ways" in the workplace. The Council has provide d the 

Grievant with second chances and Last Chance Agreem ents in the 

past, but the Grievant has not availed himself of t hose gracious 

offers to remain employed. The Grievant's prior wor k record 

aggravates his current misconduct and supports the Council's 

decision regarding the discharge penalty. 

Given the Council's obligations to provide employee s with a 

work environment that is safe and free of violence,  harassment 

and intimidation, the Grievant's egregious conduct in 2005 and 

the Grievant's lengthy record of discipline termina tion was 

appropriate. The Council should not be required to continue the 

Grievant's employment and face the strong likelihoo d that he will 

again engage in similar conduct in the future.   

 

While only one co-worker appears to be in support o f the Grievant  

 

(Union Exhibit #1), the vast majority of the Grieva nt's co-workers in  

 

the Metropolitan Council Environmental Services hav e the right to  

 

expect the Council to put an end to the Grievant's inappropriate  

 

behavior in the workplace. 

In the final analysis, the Employer's actions in ap plying the 

terms and conditions of the 2005 Last Chance Agreem ent to the Grievant's 



conduct in 2005 were not arbitrary, capricious or d iscriminatory. The 

Employer's actions were fair and equitable as appli ed to the terms and 

conditions of the 2005 Last Chance Agreement. The G rievant is not 

entitled to another chance. 

AWARD 

Based upon the foregoing and the entire record, the  

grievance and all requested remedies are hereby den ied. 

Richard John Miller 

Dated April 24, 2006, at Maple Grove, Minnesota. 
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